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LEXANDER Lord CoLviLL or CULRoss, lately de- 


ceaſed, was entered into the Royal Navy when very 
young; and had only attained the rank of a Lieutenant, 


when, by his father's death in 1741, he ſucceeded to a 
Scots Peerage, without any fortune to ſupport that dignity,” the 
ancient family-eſtate having been totally diſſipated, and, to ag- 

ravate his misfor tunes, his father had left a widow and ſeveral 
young children quite unprovided. 

Inſtead of ſinking under this grievous burden, Lord Colvill was 
ſo much the more ſtimulated to exert all his feu for the ſup- 
port both of himſelf and his father's family: his behaviour was 
ſuch as ſoon made him be diſtinguiſhed, procured him the eſteem 
and good-will of all his ſuperior ofhcers, and raiſed him by de- 
grees to the command of a ſhip of war. 

So. ſoon as he had it in his power to be in any degree ſervice- 

able to thoſe his connections, his actions proved him to be a pious 
and dutiful fon, a gencrous and affectionate brother, a ſincere and 
warm-hearted friend, of the ſtricteſt honour and probity. When 8 
he had only attained the rank of a lieutenant, and had no other g 
fund of ſubſiſtence but his pay, moved by the diſtreſs of his mo- 


ther, by > ( 


+=) 


har left with a numerous family of children, he borrowed 
L.500 upon his own credit for their ſupport ; and in order to raiſe 
it, he was obliged to open an aſſurance upon his life, and to mort- 
gage his pay for the yearly premium of that inſurance. And it 
appears from his Lordſhip's papers, that how ſoon he was worth 
L. 1500, he repaid that ſum ; and not ſatisfied even with this, he 
{hared the ſmall pittance remaining behind with his father's fami- 
ly, reſerving no more than L. 500 for his own ſupport, and for 
maintaining the rank of a Peer, which it is well known was al- 
ways preſerved with proper dignity 3 in his perſon. 

But even here his common benevolence did not ſtop. For he 
continued to ſupport his mother ſuitable to her rank till her death, 
and his ſiſters till they were married; and L. 500 for his ſiſters 
uſe, which he lodged in the hands of Captain Wilſon, was all loſt. 
Many other acts of generoſity beſtowed by his Lordſhip on his fa- 
ther's family might be mentioned; but it would be unnecellary 
for on every occaſion he exerted himſelf for their advantage, 1n a 
manner ſo uncommon, and ſo truly noble, that he was acknow- 
ledged by all the relations to be the ſole ſupport of that Noble fa- 
mily, and his behaviour in every ſtation of life did honour to the 

race from which he was ſprung. 

At an uncommon early period of life, after having ſignalized 
himſelf in the ſervice of his King and Country, he- was promoted 
to the rank of an Admiral, and diſcharged the duty of that office, 
with equal diligence and fidelity, till the year 1763; when his con- 
ſtitution, naturally ſtrong, but ſhattered with the fatigues of hard 
ſervice for upwards of thirty years, requiring ſome relaxation, 
he had the chief command at Plymouth conferred on him; 
but was ſcarce ſet down there, when, by particular orders from 
his Royal Maſter, to whom his ſervices were well known, he was 
ſent out to America with the command of a ſquadron, to advert 
that the treaty of peace lately concluded ſhould be fulfilled by the 
French in that part of the world ; and having continued in that 
ſtation for other three years, his conſtitution, already broke by the 
ſeverity of former ſervices, ſuffered a ſevere blow. 

This panegyric will be allowed, by all to whom the Noble Lord 
was known, to be his juſt character, no wie exaggerated; and 
however foreign to the queſtion at ue, the defenders, who are 
the truſtees and executors of the Noble Loot s laſt-will and teſta- 
ment, thought it a duty incumbent upon them to offer this tri- 

bute 
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bute to his memory, in order to wipe off certain inſinuations in- 
jurious to his character, which, in the courſe of this proceſs, have 
been thrown out againſt him, from a quarter from which they 
little expected any thing of this kind. 
In 1766 Lord Colvill returned to Britain, and thought himſelf 

ſingularly happy in the eſteem, favour, and aſſection, of his uncle 
Lieutenant-General Charles Colvill; who being himſelf a batche- 


lor far advanced in years, and without thoughts of marriage, or 


proſpect of iſſue, treated Lord Colvill, to all outward appearance, 
with the ſame affection as he would have done his own child, and 
upon every occaſion made no dificulty to acknowledge, that he 
intended him for his general and univerſal heir; and it ſtands con- 
feſſed, that ſuch was the General's determined reſolution. 

Lord Colvill, upon his return to Britain in November 1766, 
went to Bath, and his uncie the General accompanied him there: 
they kept family together, and till the day of Lord Colvill's death, 
the General could never think of ſeparating from him. 

Hitherto Lord Colvill had lived a batchelor; he had been ſo 
conſtantly employed, that he had not time ſeriouſly to think of 
marriage. The General profelled the ſtrongeſt attachment to the 
family, and wiſhing moſt ardently the preſervation of it, ſolicited 
Lord Colvill without ceaſing to come down to Scotland, to marry, 
and ſettle, He was no ſtranger to Lord Colvill's circumſtances, 


and knew, that though his Lordihip had been fo fortunate in the 
late war as to gain a ſhare of ſome conſiderable prizes, ſufficient 
to ſupport him in a manner ſuitable to his birth and rank, fo long 
as he remained a batchelor, they were in no degree ſufficient to 
ſet up family in the married ſtate, which behoved to be attended 
with conſiderable expence, in purchaſing or building a houſe for 
the ſeat of his family, and which, with the other expences conſe- 
quential of a marriage with a lady of equal rank, would bear ex- 
tremely hard upon him. | 
Theſe conſiderations he ſuggeſted to the General, as reaſons of 
inexpediency againſt entering into the married ſtate. But theſe 
made no impreſſion upon the General: he repeated the aſſurances 
formerly given, that Lord Colvill was to be his univerſal heir ; 
and authoriſed him to allure any lady to whom he ſhonld make 
his addreſſes, that he, the General, would ſettle upon them at 
leaſt L. 8000 Sterling, whereof L. 1000 was to be paid on the day 


of their marriage, and the other L. 7000 at the General's death. 
| After 
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After reſiding at Bath for about eiglitoen months, whereby 
Lord Colvill's health was thought to be pretty well re-eſtablithed, 
his uncle the General and he came down to Scotland, and conti- 
nuedd to live in family together upon their joint expence. 

In October 1768, Lord Colvill, with the General's approbation, 
and much to his ſatisfaction, intermarried with Lady Eliſabeth 
Erikine, a daughter of the Karl of Kelly's, and widow of Walter 
M:cfarlane of Macfarlane, Eiq; and from the Lady's depoſition, . 
taken in the courſe of this proceſs, a full copy of which will be 
ercto tubjoined, your Lor dihips will be ſatisfied of the General's 

good intentions, and upon what reaſonable grounds Lord Colvill's. 
ex peclations were founded. | 

Soon after the marriage, Lord C olvill purchaſed from the repre-- 
ſentatives of Mr James Ker a houſe, and a few acres of ground 
thereto adjacent, at Drumſheugb, at the price of 1100 guineas,, 
for which he granted bond payable at Martinmas 1768. 


Though this was the original price, as the. houſe in its then 


ſtate and condition was no wile ſuitable for the rekdence of the 


Noble Lord and his family, it is a certain fact, and which, if ne- 
ceſlary, can eaſily be proved, that firſt and laſt Lord Colvill ex- 
pended about L. 4000 Sterling upon that ſubject, including new 
1 dings, repairs of old buildings, houſehold- furniture, and o- 
ther neceſſaries ſuitable to that occaſion. | 
As all theſe meaſures had been taken with the General's appro- 


| bation, it was natural to expect, that out of the warmth of his 


heart, and affluence of his fortune, he would think this a proper 
opportunity to prove the ſincerity of his profeſſions, by alleviating 
in ſome degree the great expence Lord Colvill was obliged to be at 
on this occaſion, particularly in the purchaſe he had made at Drum- 


| thevgh, and what further expences he behoved to be at in fitting 


up that place properly for the reſidence of his family; ; and accor- 
din gly Lord Colvill did, at two ſeveral times, receive from the Ge- 
neral in manner to be hereafter mentioned, L. 600 and L. 400 
Sterling, to enable him to pay the price of the purchaſe at Prum- 
{hengh, and for which he granted that receipt which is now made 
the foundation of a very unexpected demand for the repayment 


of that ſum, with intereſt and damages. 


It has been already obſerved, that before Lord Colvill's mar- 
riage, the General and he kept houſe together, upon their joint 
expence, both at Bath and in Scotland; and the General and his 


ſervants 


E 
fervants continued to live in family with Lord and Lady Colvill, 
till Lord Colvill's death, 21ſt May 1770. 

Lord Colvill died without iſſue of this marriage, but left two 
natural ſons, very promiſing youths, to whoſe education he had 
been particularly attentive, and for whom he had conceived a very 
ſtrong natural affe&tion. | | 

Upon inſpection of Lord Colvill's repoſitories after his death, 
two holograph duplicates of his will were found; by which he be- 
queathed to his brother, the preſent Lord Colvill, and to his ſiſter 
Mrs Caſtlemain, and their children, no leſs a ſum than L. 7000 
Sterling, and to George Petrie, his nephew by another ſiſter, the 
ſum of L. 500 Sterling; and, after payment of his debts and le- 
gacies, he bequeathed the reſidue of his means and effects to his 
two natural ſons, and thereby conſtituted and appointed the a- 
bove-named defenders, viz. Dr Farquharſon, Meſſ. Charles Lyall, 
and Walter Ferguſon, truſtees and executors of that his' laſt-will. 

This refiduary bequeath to the two natural ſons has been mat- 
ter of great offence, and much cenſured by ſome of the relations 
of this Noble Family, and is with reaſon ſuppoſed to be the 
ground-work and cauſe of the preſent proceſs. And though it 1s 
not incumbent upon the truſtees to juſtify the rationality of this 
reſiduary legacy, they cannot view it in that unfavourable light 
in which it has been repreſented by thoſe wha; partial in their 
own favour, may think they had a more equitable title to Lord 
Colvill's whole ſucceſſion. The family-eſtate was diſſipated; he 
was fet out naked into the world to puſh his fortune as he beſt 
could; what fortune he left was of his own. acquiſition, very 
dearly purchaſed in a courſe of above thirty years hard labour, to 
the ruin of his health and conſtitution, and which at length 
brought him to ſo untimely a death; he had conceived a ſtrong 
affection for theſe his two natural ſons, had been attentive and li- 
beral in their education, and having no lawful iſſue, was bound, 
| every natural tie, to make a ſuitable proviſion for them, when 
by his death they would be deprived of their only ſupport and 
protection. Theſe ſentiments he expreſſed in his laſt-will and te- 
ſtament; and his fortune being at his own abſolute diſpoſal, the 
outcry that has been raiſed on account of the proviſion thereby 
made for theſe his two natural ſons, does not merit the reproach. 
that has been thrown out againſt it, and will have no influence- 


with your Lordſhips in the preſent queſtion, _ 


* 
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The truſtees obſerve from his Lordſhip's papers other ſolid rea- 
ſons which had influence with Lord Colvill in making this ſettle- 
ment : theſe, however, they would with to ſuppreſs from the 
world, unleſs they are compelled, contrary to their inclinations, 
to ſpeak them out in his Lordſhip's vindication. | 

The truſtees will only further add on this head, that they can- 
not help being ſurpriſed and affected, that any reflection, or even 
inſinuation, ſhould be thrown out by any of Lord Colvill's family 
againſt the memory of one who 10 m_ merited their gratitude, 
and even veneration. After the almoſt unparallelled ande of 
liberality, ſome of which your Lordſhips have already heard, it may 
with juſtice be ſaid, that if at his death he had not left them one 
ihilling, he would ſtill have deſerved from them the title of a moſt 
uncommonly kind and generous relation. While his Lordſhip 
lived, the truſtees ſee, that his relations themſelves were very much 
of that opinion: they all, and particularly his brother, the preſent 
Lord, expreſſed their gratitude in very ſtrong and lively terms; 
and if the ſucceſſion they derived from his death was not altoge- 
ther ſo large as their too ſanguine expectations led them to ima- 
gine it might have been, the remembrance of paſt favours ſhould at 
leaſt have made them flent on an event with which in reality they 
had no juſt reaſon to be diſſatisfied. 


Some days after inſpection of Lord Colvill's repoſitories, Gene- 
ral Colvill gave notice to the truſtees, that he was poſſeſſed of Lord 


Colvill's receipt for L. 1000 Sterling, of the following tenor. . © I 
* do hereby acknowledge, that I have received from the Honour- 

* able Major-General Charles Colvill, the ſum-of L. 1000 Ster- 
p: „ ing as witneſs my hand, at Brachouſe near Edinburgh, this 
« 14th day of July 1769, (Signed) Coluill,” And as the General 
was pleaſed to hold forth this receipt to be a voucher of debt for 
ſo large a ſum due by Lord Colvill to him, he made his demand 
for payment thereof, and intereſt from the date. 

Upon this writing, of the tenor above recited, it 15 material to 
obſerve, that though one receipt was granted for the whole L. I oOo, 
L. 600 thereof had been received ſeveral months before, without 
any receipt or voucher whatever. 

2dly, That it does not ſpecify upon what cauſe, 88 or ac- 
count, this ſum was given by the one, or received by the other, 
and only atteſts the fact that Lord Colvill had * ſuch a ſum 
from his uncle the General. 


34h, 


( 0 
34ly, That it contains no promiſe or obligation, either to ac- 


count for that ſum, or to redeliver or repay the ſame in whole or 
in part, or to pay intereſt for the ſame. 


Every circumſtance of the caſe, the tenor of the writing itſelf, 


the connection and ſituation of parties, gave the truſtees the fall- 
eſt conviction, that it neither was, nor could poſſibly be, intended 
by either of the parcies, that this writing was to found a claim of 
debt, at the General's inſtance, either againſt Lord Colvill him- 
{elf or his repreſentatives; but that this ſum had been delivered 
by the General to Lord Colvill, either in conſequence of a pre- 
vious promiſe, which, in the circumſtances in which parties ſtood, 
was no wiſe extraordinar y, or as a pure donation by the uncle to 
his nephew, ſituated as Lord Colvill then was. 
But in order to a more certain diſcovery, they, as in duty 
bound, made diligent ſearch amongſt Lord Colvill's papers, with 
a fair and honeſt purpoſe, that if any thing ſhould be therein 
found, from which it might appear that this was conſidered to be 
a debt due by Lord Colvill to the General, payment ſhould be 
made thereof, without making a queſtion of it; and they ſhall 
now ſtate to your Lordſhips what diſcoveries were made upon that 


ſearch, the particulars of which they forthwith communicated to 


the General. 
Lord Colvill daes not appear to have kept account-hooks; but 
there was found a memorandum- book, intitled, 7he Lady's Poc- 


ket-book, in which he entered all the caſh he received or paid out, 


and all his other private tranſactions, the particulars of which, ſo 


far as relate to the matters now in diſpute, will in the ſequel 
be ſtated: at preſent it ſhall ſuffice to obſerve, that as the tru- 
ſtees, upon the ſtricteſt ſearch, could not diſcover any thing to 
ſatisfy them that the aforeſaid receipt was meant to be a voucher 
of debt againſt Lord Colvill. or that he conſidered himſelf to be 


debtor in that or any other ſum to the General, but directly o- 


therwiſe, and as they could not therefore think it conſiſtent with 
the duty of the truſt they had undertaken to give away ſo large a 
ſam of the truſt-eſtate, they ſignified this to the General, who 
thereupon brought the preſent action. 

The ſummons proceeds upon the recital, that Lord Colvill was 
juſtly addebted, reſting and owing to him the General, the ſum 
of L. 1000 Sterling, conform to his receipt, of date the 14th July 


1769, and intereſt of that . from the date; and concludes, 
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that the truſtees ſhould be decerned in payment thereof, with 
L. 100 Sterling more of damages and expences. 

Whatever pretence this receipt may be ſuppoſed to furniſh for 
demanding repayment of the L. 1000, the claim of intereſt, as 
upon a principal ſum bearing annualrent, and a further ſum in 
name of damages and expences, cannot but appear ſingular and 
extraordinary; inſomuch, that was the queſtion put to the Gene- 
ral himſelf, they are confident he will not ſay, that when that re- 
ceipt was granted, or when theſe two ſums L. GO and L. 400 
were furniſhed to Lord Colvill, either of them d any the leaſt idea 
that this was intended as a loan of the L. 1009, for which Lord. 
Colvill was to pay intereſt ſo long as the money ſhould remain in 
his hands. 

In the aforeſaid pocket or memorandum book for the year 1768, 
there appears an entry, of date the «1th of November, in the fol- 
lowing words. Martinmas-day, received from the General 
* L. 600.” And on the oppoſite column there 1s an entry in theſe 
words. Paid for Drumſheugh L. 1155. And as the truſtees 
are ſatisfied, from comparing theſe two entries of the ſame date, 
that there is reaſonable evidence that that whole ſum went to pay 
part of the price of Drumſheugh, ſo the General has referred to. 
theſe entries for evidence that ſuch was the caſe. | 

In the ſame memorandum-book the following entry appears.. 


« gettled with the General 


” My account, 3 8 
His, being chaiſe-hire, 29 6 9 
—3 165 
* Balance due to me e ee, 2 


From which your Lordſhips will obſerve, that even in theſe leſſer 
articles, when there was a balance due by the one to the other, 
Lord Colvill was careful to mark the ſame in his pocket- book. 

Upon the 13th page of the ſame book, Lord Colvill ſtates the 
whole caſh received by him in the year 1768, being a collection 
of the particular entries of that year; and amongſt theſe the ſame 
two articles were again ſtated in the following words. 


* Nov. 11. From General Colvill, = L. 600 o © 


Dec. 21, From ditto balance due, - 118 O 
And 


8 (9 9 
And in another pocket-book, for the year 1769, in the column 
oppoſite to Thurſday the 13th July, there is an entry 1n theſe 


words, 
% Received from General Colvill, — L. 400 © o 


And in the column oppoſite to Monday the 2d October, there 


is this entry, N 


© G. C. L. 400, with three months intereſt, which 1 | | 
nov received from his banker, - L.404 0 © 


The plain meaning of which was, that on the 13th of July, 
Lord Colvill had received from the General a precept or order 
upon his banker for L. 400, but which he had allowed to remain 
in the banker's hand till the 2d of October, when he took up that 


ſum from the banker, with intereſt at the rate of 4 per cent. 


And this is further illuſtrated from page 1. of the ſame poc- 
ket- book, where he ſtates the whole caſh received by him in the 
year 1769; and, amongſt theſe, the following articles. 


Feb. 5. From the General, - = 2-15 © 
* July 14. From Ceneral Colvill, — 0 
„Oct. 8. Three months intereſt of ditto, with the 

FP. from the G. banker, — 1 8 


Theſe are the whole entries that are to be found in the two 
pocket- books above mentioned reſpecting money -tranſactions be- 
tween the General 2nd Lord Colvill, or wher in mention is made 
of the General's name; for in the pocket-book for the enſuing 
year 1770, the General's name is not once mentioned. 

There was alſo found amongſt Lord Colvill's papers, a holo- 
graph receipt, which carries the appearance of having been once 
ſigned, but the ſubſcription erated; and the receipt itſelt is in the 
following words. I hereby acknowledge, that I did receive 


“ from the Honourable Major-General Colvill, at Martinmas laſt, 
L. 600, and now L. 400 Sterling more, /owards purchaſing, com 
„ pleting, and improving the houſe and land at Drumſheugh, which 
did belong to Mrs Ker.” Dated at Brachoule, near Edinburgh, 

14th July 1769. 
With what views this acknowledgement may have been wrote 
C out 


| 
| 
; 
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out and ſigned, but the ſubſcription thereafter craſed, is matter of 


m re conjecture; further than as it may reaſonably be ſuppoſed, 
that both parties may have thought it more proper that the ac- 
knowledgement to be granted of Lord Colvil's having received 
theſe two ſums ſhould not expreſs the ca donandi; and therefore 


that the receipt, upon which the preſent action is founded, was 


ſubſtitute in place thereof, both being of the ſame date. 

But as the acknowledgement laſt above mentioned has been re- 
ſorted to on the part of the General, in the proceedings in this 
cauſe, for evidence, that as the L. 1000 was deſtined to be applied 
for paying the price, and completing the improvements of the 
honſe at Drumſheugh, that purchaſe muſt be underſtood to have 
been made for his and Lord Colvill's joint behoof, though the 
di ſpoſition to theſe ſubjects had been taken in Lord: Colvill's name; 
without any backbond or declaration by Lord Colvill, for aſcer- 
raining the General's having a joint intereſt therein: yet as all the 
after outlays in completing the new buildings and repairs, &c. to 
a much greater extent, had been defrayed by Lord Colvill out of 
his own funds; though the truſtees have no occaſion to deny, that 
this acknowledgement, holograph of Lord Colvill, with the ſub- 
{cription eraſed, may give reaſonable evidence, that the cau/a do- 


nand: was to enable Lord Colvill to defray in part the large ſums 


he was obliged to lay out in paying the price, and fitting up that 


place for the reſidence of his family, they cannot agree, that there 


ariſes from thence the ſmalleſt evidence, preſumption, or proba- 
bility, that it was thereby intended, that the General ſhould have 
a joint property in that purchaſe. Nor will it eaſily be believed, 


that if any ſuch thing had been in the view of parties, the Ge- 


neral would have reſted ſatisfied, during the whole remainder of 
Lord Colvill's life, without either demanding or obtaining a back- 
bond, or declaration to that purpoſe. | 

Theſe being all the written adminicles that could' be diſcovered, 
it occurred to the truſtees in their after proceedings, that it might 
not be an improper meaſure, that Lady Colvill's examination, ei- 
ther upon oath or by declaration, ſhould be taken with reſpe& to 
what her Ladyſhip knew of this matter; which being agreed to 
on the part of the General, her Ladyſhip emitted that depoſition, 
a copy of which will be hereto ſubjoined. 

The general defence pleaded for the truſtees was, That the afore- 
ſaid receipt was no legal voucher of debt, to found a claim, at the 
General's inſtance, againſt Lord Colvill's repreſentatives, for repay- 

ment 
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ment either of principal or intereſt; that the bare acknowledge- 
ment of Lord Colvill's having received that ſum from the Gene- 
ral, did not import any obligation to repay the ſame: and a va- 
riety of circumſtances, as in the ſequel to be ſtated, were referred 
to for evidence, that this could not poſſibly have been the View of 
either party. 

It was on the other hand contended for the General, That Lord 
Colvill's acknowledgement of his having received that ſum from 
the General, could have no ſenſe or meaning, if it did not imply 
an obligation upon his Lordſhip to repay that ſum, both princi- 
pal and intereſt, as a mutuum or loan by the General to Lord 
Colvill. | 

Upon the firſt hearing of the cauſe, Lord Kames Ordinary ap- 
pointed General Colvill to give excerpts of all entries in his books 
any wiſe relating to the ſum in queſtion given by him to Lord 
Colvill, and appointed both parties to ſtate the cauſe in mutual 
memorials againſt the firſt ſederunt-day of January thereafter. 
But as, during the Chriſtmas vacation, the General's agent noti- 
fied to the agent for the truſtees, *© That the General had ne 
* books, nor ever was in cuſtom to keep any, only when he paid 
away money, was careful to preſerve the receipts and vouchers 
of theſe payments; and in this caſe, has no jotting, or any 
thing of writing relating to the matter in diſpute, except the 
receipt purſued upon; and the truſtees being ſatisfied to take 
this upon the General's word, mutual memorials were prepared. 
Upon adviſing of which, his Lordſhip was pleaſed to pronounce 
this interlocutor, 29th January 1771. © That Lord Colvill's ac- 
1 knowledgement of his having received L. I ooo Sterling from his 
* uncle, the purſuer, lays him under an obligation to account for 
“ thatſum; and ſeeing the defenders have not aſſigned any ground 
& that can intitle them to retain the money, finds, That they are 
© bound to reſtore it to the purſuer : But with reſpect to intereſt 
„and expences, the Lord Ordinary inclines to hear parties viva 
% voce. 

But upon adviſing a repreſentation and anſwers, his Lordthip 
having taken the cauſe to report, this information is humbly of- 
fered on the part of the truſtees. And as, throughout the whole 
proceedings in this cauſe, they have been attentive to avoid eve 
the leaſt inſinuation diſreſpectful to the General, other than what 
neceſſarily ariſes from their ditapprobation of the claim he is now 


pleaſed 


cc. 
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pleaſed to make againſt Lord Colvill's repreſentatives, they did 
with reaſon expect the like candour and juſtice to the character of 
the Noble Lord, whoſe conduct, throughout his whole life, had 
been ſo fair and unexceptionable; and therefore could not bat 
think they had juſt cauſe to complain of ſundry particulars plead- 
ed for the General in ſupport of his claim for the repayment of 
this ſum, with intereſt, damages, and expences; the tendency of 
which was, to impreſs a belief, that this ſum had been advanced 
by the General for purchaſing the houſe of Drumſheugh, for the 
common and joint behoot of him and Lord Colvill, though the 
conveyance thereof had been taken in Lord Colvill's name alone. 
As it is not improbable that theſe things may be repeated in the 
information for the General that is now to be exhibited, the tru- 
{tees would be wanting in the duty they owe to the memory of 
the Noble Lord, and to the truſt they have undertaken, were 
theſe to be paſſed over in ſilence. | | | 
Thus it was, that in the General's memorial to the Lord Ordi- 
nary, and which he again repeated in his anſwers to the truſtees 
repreſentation, the account which he 1s pleaſed to give of this 
tranſaction, is in the following words. That Lord Colvill and he 
* have lived together in the moſt confidential terms. Before they 
* came to Scotland in the 1768, it was agreed between them, 
that a houſe ſhould be purchaſed, furniſhed, and fitted up for 
them at their joint expence; that the houſe and ground at 
* Drumſheugh having been purchaſed by Lord Colvill at the price 
* of 1100 guineas, it was computed, that the neceſſary additions 
* and reparations, joined to the purchaſe-money, would amount 
“in all to the ſum of L. 2000 Sterling, of which the General ad- 
* vanced L. looo, as his half thereof, and often importuned 
* Lord Colvill to give him a declaration that he was one half pro- 
* prietor of the ſubjects; which his Lordſhip always evaded.” 
The truſtees cannot but confider this as a moſt cruel attack up- 
on the memory of the Noble Lord, as it amounts to no leſs than 
this, That Lord Colvill having received L. 1000 in truſt from his 
uncle the General, for a ſpecial purpoſe, he betrayed that confi- 
dence ; and when repeatedly preſſed by the General to give a de- 
claration to that purpoſe, ſhifted and evaded the ſame ; but as 
this averment is made, without any the leaſt evidence to ſupport 
it, contrary to all probability, it muſt be obvious to your Lord- 
#hips, that if the Noble Lord had been capable of ſo flagrant a 
breach 


( 18] 
breach of truſt and confidence, the General would not have failed 
to reſent it in a proper manner, and muſt have broke off all fur- 
ther connections between the General and his Nephew ; inſtead of 
which, he continued as formerly to reſide in family with Lord 
Colvill, till the day of his Lordſhip's death. That the General 
was privy to this purchaſe, ſtands confeſſed: he read both the diſ- 
poſition itſelf, and the bond granted for the price, and witneſſed 
my Lord's directing and paying all the additional buildings and 
reparations, furniture to the houſe, &c. to the amount of above 
L.4coo Sterling, including the purchaſe-money, without once” 
_ pretending to interfere in thoſe matters. And it is ſurely highly 
improbable, that when Lord Colvill was thus fitting up a houſe 
for the reſidence of his family, with a reaſonable expectation of 
iſſue of his own body to inherit the ſame, that for L. 1000 he would 
make his uncle the General joint. proprietor in a ſubject which 
was to colt him about L. 4000, and not only ſo, but alſo joint 
proprietor of furniture and plate, to the value of ſeveral hundred 
pounds Sterling, which formerly belonged to Lord Colvill. 

The only circumſtance which the truſtees can diſcover, upon 
which this idea of a joint or common property in the foreſaid pur- 
chaſe has now been aſſumed after Lord Colvill's death, is a con- 
verſation between Lord and Lady Colvill, related by my Lady 
in her depoſition, in anſwer to an interrogatory put to her by 
the General himſelf, who was preſent, in theſe words : 
As you lived in family with my Lord and me, did not you 
know, and always conſider the purchaſe to be for our joint be- 
hoof? Your Lordſhips have Lady Colvill's anſwer in p. 5. 
of her depoſition, in theſe words: Depones, That ſome months 
before her Ladyſhip's marriage with Lord Colvill was talked of, 
& my Lord told her, that he had looked at a houſe at Drumſheugh, 
% which the General and he had thoughts of making a joint pur- 
© chaſe of, if they remained in Scotland: That my Lord had 
& made a calculation; that they might purchaſe it, repair and 
&« furniſh it, in a manner ſufficient for two batchelors, for the ſum of 
& L. 2000, or thereabout ; but upon my Lord's marriage, ſhe un- 
« ꝗderſtood that my Lord made the purchaſe for himſelf, as he 
« was to enlarge his plan; and told her, that he was to lay out the 
& money which he was to recerve from General Colvill in a preſent, jor 
% part of that purchaſe ; and that my Lord always mentioned the houſe 
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And in the after part of her oath ſhe gives account, That as at 
the time of my Lord's illneſs, there was a number of accounts 
* owing, for which the tradeſmen were clamorous, and as it was 
& improper to trouble my Lord about them at that time, {he gave 
© the molt material of theſe accounts to the General, in hopes he 
% would have offered money for paying them, which he did not, 
* although my Lord had already paid out above L. 2000 ; the 
% could not therefore conſider the General as a joint proprietor.” 

A ſecond ground of complaint with which Lord Colvill was 
charged in the aforeſaid memorial, and which will probably be re- 
peated in the General's information, was, Lord Colvill's having 
diſpoſed of the furniture and ſtores at Drumſheugh, in favour of 
my Lady, without the General's conſent, theſe being the joint 
property of his Lordſhip and the General. The pallage referred 


to is in theſe words: Though Lord Colvill had no right to diſ- 


* poſe, in favour of his Lady, of part of the furniture and ſtores, 
% and others, in and about the houſe of Drumſheugh, being the 
“joint property of the memorialiſt; yet, with regard to theſe, 
* he defires not at preſent to trouble your Lordſhips. The Lady 
* has much merit; and every mark of Lord Colvill's regard to 
* her was highly deſerving at his hand. Bur he did not expect 
* at the ſame time, that the repreſentatives of Lord Colvill would 
* have refuſed to him repetition of the L. 1000 Sterling which was 
advanced by the memorialiſt to his Lordſhip, for the purpoſe of 
« purchaſing and repairing the houſe at Drumſheugh, the titles to 
% which were taken in name of Lord Colvill only.” 
If the General was to make no claim upon the furniture and 
ſtores in the houſe of Drumſheugh at Lord Colvill's death, and was 
ſo willing to acquieſce in the Lady's right to theſe, in ſo far as be- 
ſtowed upon her by Lord Colvill, as highly deſerving every mark 
of regard Lord Colvill could beſtow upon her, it is not eaſy to 
conceive, why theſe ſhould have been introduced into the aforeſaid 
memorial, if it was not to enforce the imputation upon the me- 
mory of the Noble Lord, of having taken the diſpoſition to the 
houſe in his own name, though the joint property of him and the 
General, purchaſed at their common expence ; and that the Ge- 
neral had ſuffered the like wrong, when Lord Colvill diſponed to 
my Lady the furniture and ſtores in the houſe at Drumſheugh, 
which had in like manner been purchaſed upon their joint expence: 
| an 
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an imputation ſo highly injurious, and manifeſtly deſigned to 


give an undue impreſſion, that it cannot be overlooked. 
The real truth is, and which, if neceſſary, can eaſily be proved, 


that as, before Lord Colvill and the General took up family toge- 


ther upon their common expence, the General was poſſeſſed of 
{ome filver-plate, bed and table linen, which thereafter, during 
Lord Colvill's life, came to be uſed promiſcuouſly in the family, 
and the General had contributed equally with my Lord, in pur- 
chaſing ſome family-ſtores, ſuch as wine, candles, &c. : ſo, upon 
my Lord's death, he made his demand upon my Lady, for an e- 
qual ſhare of every article in and about the houſe, to the purchaſe 
of which he had contributed, to the minuteſt trifle, and which 
my Lady did accordingly deliver over to him ; ſuch as one of the 
two coach-horſes, a cow, the half of the hay and corn on hand at 


my Lord's death, the half of the candles, wines, and other li- 


quors, of the empty bottles, and even the garden-baſkets, and the 
whole of the {ilver-plate, bed and table linen, which the General 
had been poſſeſſed of before Lord Colvill and he took up fami- 
ly together; and to ſay all in one word, every article within or a- 
bout the houſe which the General claimed as belonging to him, 
were delivered to him by Lady Colvill; and if the executors are 
rightly informed, her Ladyſhip is poſſeſſed of the General's re- 


ceipt for theſe. With what juſtice or propriety then, this, ſo fo- 


reign to the matter in iſſue, was made an article of complaint, is 

humbly ſubmitted. | 
Theſe things being premiſed, the truſtees will now proceed to 
the merits of the queſtion itſelf. The General's claim for 
repayment of the L. 1000, which 1s ſaid to have been advanced to 
Lord Colvill for enabling him to pay the price of the houſe and 
land at Drumſheugh, and to defray the expences of the new build- 
ings and repairs he was about to make, reſts upon this general 
principle, Quod doratio non praſumitur, and conſequently that the 
receipt which Lord Colvill granted tor that ſum muſt have been 
intended as a voucher of debt, and of that money's having been 
actually given in loan, and conſequently as implying an obliga- 
tion to repay the ſame when demanded. Ihe truſtees have no oc- 
caſion to diſpute that general principle, when kept within proper 
bounds ; but as all general rules admit of exceptions, and as eve- 
ry preſumption of this kind mult yield, not only to poſitive proof, 
but to more pregnant preſumptions, as circumſtances preponde- 
: rate 
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rate the one way or other, it is theſe the truſtees now propoſe to 
bring under your Lordſhips eye, in one connected view, for e- 
itabliſhing this general propoſition, That the L. 1000 was not 
given by the one party, or received by the other, or the receipt 
granted as a voucher of debt, but merely to atteſt the fact, that 
che General, from his profeiled affection and favour to his ne— 
phew, had, out of the affluence of his fortune, beſtowed that ſum 
upon Lord Colvill, to alleviate in part the expences he was obliged 
to be at, in purchaſing and fitting up this place for the reſidence 
of his tamily. | | | 

The firſt object that ſtrikes the eye is, the near relation and 
cloſe connection between the parties, uncle and nephew; the one 
the preſumptive heir of the other, and repreſentative of that fa- 
mily which the General has avowed he had ſo much at heart to 
re-eſtabliſh, that he meant Lord Colvill tor his general heir, and 
in that view preſſed and folicited him to come down to Scotland, 


and ſettle in marriage; which he accordingly did, with the ap- 


probation of the General, who continued to refide in family with 
him till his death. And Lady Colvill's oath ſhows, that Lord Col- 
vill was authoriſed by the General to aflure any lady to whom he 
{ſhould make his addreſſes, that he the General would ſettle upon 
Lord Colvill at his marriage to the amount of L. 8000 Sterling, 


which was only to be payable at the General's deceaſe, except the 


ſum of L. 1000 which he was to give his Lordſhip on the day of 
his marriage, to help to purchaſe a houſe. And ſo anxious was he 
to have the marriage concluded. that he preſſed and prevailed with 
the lady not to delay the marriage till the proper ſettlements could 
be made out, prefling it on this footing, that as. he and my Lord 
were both honeſt men, ſhe might truſt them. 

Lord Colvill was the heir of this noble family. By the miſcon- 
duct of his anceſtors he had been deprived of his family-eſtate. 
The General's anxiety to re-eſtabliſh the family was laudable and 
generous. Lord Colvill's marriage, in compliance with the Ge- 
neral's requeſt, with a lady of equal rank, was approved of by the 
General: and as the large ſums he behoved to lay out in purcha- 
ſing and fitting up a place for the reſidence of that family would 
ſink ſo great a part of Lord Colvill's private fortune, and diminiſh 
his income, it was not only natural and rational in the General, 
but which Lord Colvill might with reaſon expect, that the Gene- 
ral, out of the affluence of his fortune, would relieve his Lord- 
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ſhip of part of theſe expences; and qucd fier: debet, facile præſumi- 
tur. | | 

2dly, The ſtyle, form, and tenor, of the writing itſelf is ſuch, 
that no man living, the leaſt converſant in money-tranſactions, 
who ſeriouſly meant to place ſuch a ſum as a capital bearing in- 
tereſt, could poſſibly have thought of relying upon ſuch a ſecurity 
as this receipt, containing no obligation to repay, no term of pay- 
ment, nor any obligation for intereſt ; but in lieu thereof, to have 
relted all theſe upon the uncertainty, whether the law would con- 
ſtitute this writing as an effectual obligation, both for principal 
and intereſt, | . 

But this does not depend merely upon probability or preſump- 
tion. As your Lord{hips have heard from the averments made by 
the General, both in his memorial to the Lord Ordinary, and in 
lis anſwers to the truſtees repreſentation, that this ſum was not 
given in the way of loan, or upon any obligation, either expreſſed 
or implied, to repay the ſame, either with or without intereſt ; ſo far 
to the contrary, that he has averred the fact to be, that he im- 
preſſed this ſum into Lord Colvill's hands, as his moiety of the 
purchaſe-money. of Drumiheugh, and of the expences to be laid 
out in repairing and fitting up the ſame as the joint property of 
Lord Colvill and him; which, if true, muſt no doubt have im- 

orted an obligation upon Lord Colvill, who, in breach of that 
confidence, had taken the conveyance in his own'name only, to 
have repaid that ſum cum omn cauſa; but having totally failed 
in the proof of that averment, and as every circumſtance concurs 
to ſhow that Lord Colvill was the ſole purchaſer of this ſubjeR, 
and that the General never had, nor was intended to have, any 
joint property or interel: therein, it is incompatible with the plea 
now maintained, that this ſum was given by the one party, or re- 
ceived by the other, in the way of loan, and the receipt taken as - 
a voucher of debt againſt Lord Colvill. 

3dly, The General's attention to his own private affairs, his 
knowledge and experience in money-tranſactions, renders it high- 
ly incredible that he would have relied upon ſuch a writing as 
this as a voucher of debt for ſo large a ſum ; nor has he pretend- 
ed to ſay, that at any other time, or upon any other occaſion, 
when ſo large a ſum was to be placed out upon intereſt, or indeed. 
any ſum greater or leſſer, he relied upon, or accepted of, ſuch a 


ſecurity as this. The connection between the parties, and his 
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profeſſed good intentions towards the Noble Lord his nephew, 
might paſs for an excuſe for his having intruſted his Lordthip 
with that ſum, without any voucher whatever; but when he was 
to take a voucher, it will be matter of difficulty to perſuade your 
Lordihips, or any dilintereſted perſon, that he would have re- 
lied upon ſuch a writing as this, or meant to conſtitute an obliga- 
tion upon Lord Colvill to repay that ſum, both principal and in- 
tereſt. | 

athiy, General Colvill's money, out of which this L. 1000 was 
advanced, was at the time in the hands of a banker, bearing in- 


tereſt at 4 per cent. How improbable then is it that he ſhould 


have taken up that money, to place it out upon a ſecurity ſuch as 
this, when, ſuppoſing the receipt to be effectual to conſtitute ari 
obligation for repayment of the ſum itſelf, the claim of intereſt 
mut be admitted to be ſo extremely doubtful, that it can never be 
imagined the General would fink 4 per cent. certain for ſo uncertain 
a chance of 5 per cent.: and as in the latter proceedings before the 
Lord Ordinary, che General has reſtricted the claim of intereſt to 
the annualrents fince the raiſing this ſummons, it is a fair ac- 
knowledgement, that the advance of this ſum was not in the way, 
of loan, ex contractu mutui, which would have imported an obli- 
gation for repayment both of principal and interett. 

5thly, This is rendered ſtill more incredible, when it is conſi- 
dered, that Lord Colvill had at that time no call nor occafion to 
borrow this money at any intereſt, far leſs at the high intereſt of 

5 per cent. He had a e ſum in the hands of his bank- 
er here in Edinburgh which yielded him only 4 per cent. and he 
had another large ſum in the hands of his agent at London, 
which yielded no intereſt : ſo that it can never be preſumed he 


would borrow L. 1000 from his uncle the General at 5 per cent. 


intereſt, or at any intereſt whatever, when he had ſuch large 
ſums at a call, either bearing no intereſt, or ſo much a lefter in- 
tereſt. 

Gh, From the entries above Rated in Lord Colvill's pocket- 
book, when he had no occaſion to diſguiſe the res vere gefta, theſe 
two ſums of L. 600 and L. 400 are not ſtated as money borrowed, 
but as received: and as it ſtands confeſſed, that the uſe for which 
the money was intended, and applied, was for paying ſo much of 
the price of the houſe which Lord Colvill had purchaſed, this 
proves, that he did not receive it on the General's account, or to 


be 
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be applied for the Generals uſe, for which he was to render an 
account, or to hold himſelf at all accountable: therefore, if meant 
to be applied to his own ule, it implies a contradiction ; as an obli- 
gation to account, can never be interred from a ſimple acknowled ge- 
ment of having received the money, if applicable to the receiver's 
proper uſe; and it was apparently for this reaſon, that the General 
found it neceflary to maintain, that the purchate was made for his 
and Lord Colvill's joint account, and that he the General had 
made this advance as his moiety of the fums necellary both for 
paying the price, and making the repairs; which 15 quite 1NCon- 
liſtent with the plea that is now ſet up, of Lord Colvill's having 
borrowed that money, under an obligation to repay the fame, with 
intereſt, | 

7thly, But neither is this all: For your Lordſhips will obſerve, 
and which merics particular attention, that though Lord Colvill 
appears to have received the L. 600 upon the 11th of November 

1768, the receipt itſelf, which is now conſtrued to import an ac- 
knowledgement of borrowed money, and an obligation to re- 

ay the ſame, with intereſt from the date of the receipt, was not 
granted till 14th July 1769. By theſe means Lord Colvill was 
poſlefied of this ſum without any voucher acknowledging the 
receipt thereof, and without interelt, for the ſpace of eight or 

21ne months. How to reconcile this with the {ſuppoſed loan of 
a principal ſum bearing intereſt, as claimed by this ſummons, 
not from the periods of the money's being received, but at the 
diſtance of eight months, is a circumſtance not eaſy to be account- 
. ed for. 

In eppoſition to all theſe, a queſtion was ſtated, For what pur- 
poſe was any acknowledgement granted by Lord Colvill, of his 
having received this ſum, if it was not to found the General in a 
claim for repayment ! 

But this admits of an eaſy anſwer. It is natural for thoſe who 
beſtow favours, to be anxious that the remembrance of them 
ſhould be preſerved, eſpecially where the perion who received the 
favour has an equitable title by relation, or other connections, to 
expect ſome ſuch mark of diſtinction and preference; and that 
with a double view; both to ſecure a, ſuitable return of gratitude 
from the perſon benefited, and his heirs, and to avoid the i impu- 
tation of any failure of duty or affection on the part of the donor, 
not to mention that natural degree of vanity incident to mankind, of 
oreſerving and tranſmitting to poſterity theſe monuments of their 


bounty and liberality. Lor 4 Colvill was the General's natural heir; 
| and 
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and from the ſtate of friendſhip in which they lived, and the occaſion 
Lord Colvill then had to lay out ſo large a ſum, it cannot be mat- 
ter of juſt ſurpriſe, that the General ſhould have beſtowed per ad- 
vance this mark of favour and afleQtion which he ſeems always to 
have intended for him, and which, however beneficial to Lord 
Colvill, would not be felt by the General; and it was plainly in 
that view only, that he took from Lord Colvill a ſimple acknow- 
ledgement oi his having received that ſum. 
Theſe circumſtances mutt preponderate the general pr eſumption, 


uod donationon prefumitur. And upon this principle, in the Law-Dic- 


tionary, title Preſumption, and the ſection thereof, intitled, Donatio 
nom pr efumitur, various cafes are collected and tated, wherein pre- 
ivmptions arnfing from circumſtances, not near ſo pregnant as thoſe 
which occur in the preſent caſe, were found to prevail over the 
general preſumption, 2ucd debitor non preſumtur donare ; which it 
muſt needs be acknowledged, is a much AC preſumption 
than that which is reſorted to by the General, Duod donatio non 
prefumitur. 

Thus it was, that in the caſe of Anderſon 33 Anderſon, 

13th November 1679, Robert Anderſon, who had no iſſue, ha- 
ving by his laſt-will and teſtament bequeathed a legacy to his 
brother John, who thereupon brought a proceſs againſt his bro- 
ther William, the executor of Robert, for payment of ſaid legacy ; 
and com penſation being pleaded on a debt alledged to be due by 
John to Robert; and John having acknowledged, that Robert, 
who reſided in Campvere, had fent him ſome particular goods, 
without mentioning a price, and that he had alſo received a ſmall 
lum, without any mention whether it was by way of loan or do- 
nation. The judgement of the court was in theſe words: That theſe 
* particulars could not infer a debt to compenſe the legacy, but were 
preſumed to be gifted, or pailed from, being delivered; and 
therefore would be no ground of compenſation. of the legacy 

** purſued for.” 

And again in the caſe of George Ogilvy of Win againſt A- 
bercromby of Skeith, 7th January 1703, obſerved by Lord Foun- 
tainhall, George Ogilvy of Newrain, as executor to George Aber- 
cromby of Tillybody, having purſued Allan Abercromby of Skeith, 
tor 300 merks contained in his ticker, acknowledging him to have 
received that ſum from George Ogilvy in name of Tillybody, con- 
taining no obligement to repay, but only the naked receipt of the 


money; which therefore was pleaded to be a pure gratuity and 


donation, 
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donation, Tillybody being the defender's couſin, and unmarciicd ; 
and that if there had been any the leaſt deſign of exacting repay- 
ment of that ſum, it would either have been ſpecified in the ticket, 
that it was herrowed money, Or an exprets obligation to repay. 
To which it being anſwered, That any writ acknow ledging the re- 
ceipt, except to debtors or tenants, implies in its nature a tacit 
obligation to repay; and that donation is not preſumed, but ci- 
ther nutuum or comimbolutum, unleſs inſtructed qua tituls it was re- 
ceived, and ue jure it was retained. The Loris are ſaid to have 
been of opinion, that though the receipt of mac cdlid in genera] 
imply an obligation to repay; yet in that particular caſe, of an old 
rich man having no children, and in uſe to gratify his poor 
friends with ſuch like favours, and this purſuer being the very 
perſon who took this ticket, without inſerting a clauſe for repay- 
ment, this omiſſion mutt be conſtrued againft him, i potuit le- 
gem apertius dixiſſe. : 
A queſtion in ſome reſpect ſimilar occurred in the cafe, William 
Donaldſon againſt Robert Walker, 11th January 1712, obſerved 
by Forbes ; where William Donaldfon having purtued Robert Wal- 
ker, as repreſenting his father, for payment of 400 merks, con- 
tained in his father's receipt of the following tenor: © I John 
Walker in Croftandie, grants me to have received from James 
** Boag in Bogſton, in name of Agnes Donaldſon in Croftandie, 
the ſum of 400 merks,” To which it being objected, That the 
receipt bore neither borrowing nor lending, nor any obligement 
to repay ; and therefore the preſumption was, that Agnes Donald- 
fon was owing that ſum to John Walker, and that he had received 
payment upon his receipt from Boag, as tryſtee or debtor to Ag- 
ncs Donaldſon. And it being replied, I hat John Walker was 
but an interpoſed perſon receiving Agnes Donaldſon's money from 
Boag, and Far this was the reaſon why the receipt was not con- 


l in obligatory words. The Lords ſuſtained the receipt as a 


ground of debt againſt the defender. 


But the ſpecialties of that caſe were extremely ſtrong in . = 
of Agnes Donaldſon. There was no neget:um Gefen between he 
and W alker, nor any connection between them, which ſhould in- 
duce a prefumption, that ſhe had intended to confer a donation 
upon him. She had lodged the 400 merks in the hands of Boag, 
apparently with a view that he ſhould lend out the money for her 


behoof. Boag accordingly lent the 400 merxs to John Walker, 
- and 


( 


und took from him the foreſaid receipt, bearing it to be Agnes 
+ 02 mg money, but neglecting to infert therein the oblige- 
nent to repay, becauſe the receipt was granted to him, not to 
ia Donaldſon herſelf; and therefore as there were not termm! 
hatiles for preſuming a donation by her to Walker, with whom 
the had no intercourſe in that tranſaction, he was reduced to the 
neceſſity of pleading a preſumption, that Agnes Donalton was av 
ante debtor to Walker in the equivalent ſum; but as no evidence 
of that fact could be produced, it was therefore moſt juſtlyfou nd, 
in that circumſtantiate caſe, that Walker was liable to repeat the: 
400 merks to Agne s Donaldſon. 
And as from theſe, and many other caſes to the ſame pur 
poſe, it may fairly be concluded, that the judgement of the 
law muſt depend upon the ſpecial circun:ſtances of each parti- 
cular caſe; when theſe above ſtated, Which occur in the pre- 
ſent cafe, are properly attended to, it is ſubmitted to your Lord- 
thips, whether they are not more than ſufficient facere fem, that 
the ſum in queſtion was given by the General, and received by 
Lord Colvill, for his Lordſhip's proper uſe, without any purpoſe 
or intention by either of them, of thereby conſtituting a voucher 
of debt againſt Lord Colvill, either for principal or intereſt. What 


kind of a favour was it to lend Lord Golvill L. 1000 Sterling, at the 


higheſt legal intereſt, when he had of his own funds ready upon 
a call ſo much a greater ſum, either bearing no intereſt, or at 
the rate of 4 per cent.? This was what the General could with no 
countenance have propoſed, and to which Lord Colvill would ne- 
ver have ſubmitted ; and as the claim of intereſt is now given up, 
this of itſelf muſt ſavsfy, that the pretended loan of this money, 
as of a ſum bearing intereft, had no juſt foundation, and there- 

fore ought not to have been claimed. | 
But the matter does not reſt here: For as your Lordſhips have 
heard, that as it has been repeatedly averred in the courſe of this 
Pi rocels, that this money was not impreſſed into Lord Colvill's 
hands by way of a loan, but as an advance of General Colvill's 
half of the ſum that was deemed to be neceflary for paying of the 
price of the houſe, and of the repairs to be made thereon, as the 
joint property of Lord Colvill and the General, the claim that is 
now made for repayment of that ſum, muſt depend upon the proof 
of its being actum et tractatum between Lord Colvill and the Gene- 
ral, that the purchaſe of the houſe, &c. was for their joint behoof, 
and that the diſpoſition thereof had been improperly taken in 
Lord 
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Lord Colvill's name alone; which therefore founds the General in 
a repetition of that ſum, on account of Lord Colvill's ſuppoſed 
breach of confidence, in not having applied the money to the 
uſes for which it was deſtined, when he took the diſpoſition to 
the houſe, &c. in his own name, without backbond or other 
declaration, acknowledging the General to be the joint proprietor, 
But as there is not the pretence of evidence of Lord Colvill's ha- 
ving acted ſo improper a part, as to take the diſpoſition in his own 
name only, when agreed to be purchaſed for his and the Gene- 
ral's joint behoof, as their common property, and after having 
received from the General L. 1000 as his moiety thereof, he can- 
not be allowed to retract that plea, and to ſubſtitute in lieu there- 
of the receipt in proceis, as a voucher of his having lent this 
ſum to Lord Colvill, under an implied obligation upon him to 
repay the ſame, when demanded, both principal and intereſt. 
But as both parties agreed, that Lady Colvill ſhould give her 
teſtimony of what the knew in this matter; though the truſtees, 
in juſtice to her Ladyſhip's character, both for probity and un- 


derſtanding, are diſpofed to give implicit faith to the fact by her 


related, they cannot admit, that what ſhe has deponed is in any 


degree ſufficient to eſtabliſſi this receipt as a proper voucher. or do- 


cument of debt againſt Lord Colvill.- 


She ſets out, by relating what paſſed during the treaty of mar- : 
riage, when Lord Colvill came to lay before her a ſtate of his for- 
tune, and acquainted her of the authority he had from the Ge- 


neral, to aſſure any Lady to whom he thould make his addreſſes, 


that the General was to ſettle upon him at his marriage L. 8000, 


payable at the General's death, except the ſum of L. 1000, which 
he was to give his Lordſhip on the day of his marriage, in order 
to help him to purchaſe a houſe. It is impoſſible to believe that 
Lord Colvill could have invented this out of his own head, the 
falſity of which mult have been detected upon the firſt interview 
with the General himſelf; and therefore it is manifeſt as any 
thing can be, that when Lord Colvill made his addreſſes to this 
Lady, he did underitand, that beſides what ſettlement was to be 
made, to take place at the General's death, he was to receive 
L. 1000, not as a loan, but to alleviate, in ſome degree, the expen- 
ces he behoved to be at in the intended purchaſe for the reſidence 
of his family; and as Lord Colvill did accordingly receive the 
L, 1000, for which he granted the above receipt, there cannot be 


the 


>. 
( 24 ) 
the leaſt doubt, that it was given and received for the above ſpecial 
purpole. 

And this is confirmed by the account my Lady gives imme- 
diately after this interview with my Lord, v1z. that after my Lord 
had left her, General Colvill came to her, and intreated her not 
to delay the marri age for the forms of ſettlements ; ; that my Lord 
and he were both han eſt men, and ſhe might truſt them. This 
circumſtance ſhows clearly, that what Lord Colvill had ſaid to her 
Ladyfhip at that communing, was in conſequence of powers from 
the General; and though he had not thought proper to talk to my 
Lady on that ſubject himſelf, yet the moment Lord Colvill has 
communicated his propoſal, the General comes in, and confirms 
what my Lord had ſaid in the moſt implicit terms, alluring her 
that both my Lord and he were honeſt men: For what purpoſe 
thould he have given Lady Colvill aſſurances of his own good 
faith, if there had not been certain obligations which he himſelt 
was to come under 

The next paſſage in Lady C olvill's depoſition is ncenfiicar with 
the ſuppotal of a loan, viz. © that ſome days before the term of 
Martinmas, my Lord told her, that he aſked General Colvill if 
** the L. 1000 was ready; that the General made an apolog y for 
not paying the whole at that time, ſaid he would then give 
L. 600, and would endeavour to pay the remainder 1oon : ” 
and that the I. Coo was accordingly paid at that time, ſtands 
confeſſed. 

Thus far matters had gone on peaceably and quietly, till ſuch 
time as the marriage-contract came to be executed; when the Ge- 
neral being of opinion that my Lady's jointure ſhould not exceed 
L. 200, and Lord Colvill having added thereto the liferent of the 
houſe and furniture at Drumiheugh, the General was pleaſed to 
be diffatisfied therewith, and expreſſed himſelf in a manner that 
denoted that he, the General, had ſome property in that houſe, 
manifeſtly alluding to the L. fo which he had given my Lord 


to enable him to pay the price of the houſe, and to defray the o- 


ther neceſſary expences of repairs, &c. 

This very extraordinary claim to a joint property in the houſe, 
however evidently intended for no other purpoſe but to prevent 
my Lord from giving the liferent thereof to my Lady, was ſo un- 
expected, that it ſeems to have thrown my Lord off his guard, in 
retorting, by way of queſtion to the General, if he meant the 
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L. 1000; which, if he did, my Lord was ready to repay it; and, 
in converſing with my Lady, expreſſed his ſurpriſe at what the 
General had faid, as from the day of his marriage he had conſidered 
that L. 1000 as his abjolute property, ut having been fo often promiſed 
Him. How conſiſtent that is with the ſuppoſed loan of this money 
by the General to Lord Colvill, is humbly ſubmitted, 

Upon notice of this miſunderitanding between Lord Colvill 
and the General, Lady Colvill confidering herſelf to be the inno- 
cent cauſe thereof, and willing to ſacrifice her own. intereſt, in- 
treated my Lord to allow the marriage- contract to be wrote out 
agreeable to what the General propoſed, as the molt likely meaſure 
to bring the General back to his wonted good humour; which 
Lord Colvill agreed to, and of which the General was forthwith 
acquainted. { 

It was this altercation about the liferent of the houſe intended 
for the Lady, that ſeems firſt to have ſuggeſted the demand which 
the General was afterwards pleaſed to-make, to have ſome ſort of 
{ecurity for the whole L. 1000, and which gave ſo great offence 
to Lord Colvill, that in remonſtrating to General Colvill upon the 
impropriety of his conduct in this particular, he ſeems to have 
loſt his temper, and to have ſaid ſome ſharp things, which my 
Lady being apprehenſive might be the cauſe of a quarrel betwixt 
the General and him, ſhe perſuaded my Lord rather to give ſome 
kind of receipt for the money : That Lord Colvill next day in- 
formed her that he had wrote two receipts; that they were not in 
the form of a bill or promiſſory note, but wrote in ſuch a form, 
| that they might either be conſidered as an acknowledgement of 
his having received the L. 1000 1n part of the L. 8000 which had 
been promiſed him, or as a voucher to General Colvill to recover 
the money, if he could think himſelf at liberty to demand pay- 
ment thereof; and that from after converſations with my Lord, 
ſhe underſtood that he meant that the receipt thould be a ſufficient 
voucher to enable the General to recover the L. loco if he 
thought himſelf at liberty to demand it. 

The truſtees give implicit faith to every ſyllable of what my 
Lady has depoſed in point of fact; which, if rightly underſtood, 
amounts to this, That the General being offended at the diſcovery 
made of Lord Colvill's intentions to provide my Lady to the life- 
rent of Drumtheugh, aſſerted his claim to a joint property in the 


houſe; which, in Lord Colvill's apprehenſion, alluded to the 
| | | L. 1000 
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L. loco he had received for enabling him to purchaſe the houſe, 
his Lordſhip thereupon replied to the General with ſome degree of 

warmth, that if that was the caſe he was ready to repay it; but 
which could have no other ſenſe or meaning, than to expreſs his 
diſlike of being upbraided with favours received, inconſiſtent with 
the idea of his having taken that ſum in loan, under an obliga- 
tion expreſſed, or implied, to repay the ſame with intereſt ; which, 
ſuppoling that to have been the caſe, could not be conſidered as 
a favour in the ſmalleſt degree. 

And as this ſeems to have ſuggeſted to the General, for the firſt 
time, the thought of taking an acknowledgement from Lord Col- 
vill of his having received the L. 1000, it was at Lady Colvill's re- 
queſt, that Lord Colvill conſented to give ſome ſort of receipt. 
The two receipts above mentioned were wrote out by Lord Colvill, 
the one of which was delivered, and the ſubſcription to the other 
defaced. But in ſo far as my Lady, from her after converſations 
with Lord Colvill, has given teſtimony neither to facts nor to 
words, bur to her own fancy and imagination, what Lord Col- 
vill's intentions may have been, the truſtees, without meaning to. 
derogate in the ſmalleſt degree from the regard that 1s due to this 
Lady, when depoſing to facts, or even to words, cannot agree to 
pay ſo blind an obedience to her Ladyſhip's fancy and imagination, 
of what Lord Colvill's intention may have been by granting that 
receipt. The receipt itſelf contains no promiſe or obligation to re- 
pay that ſum, or to hold count for the contents; it was confeſſed- 
ly given to enable Lord Colvill to defray the expences he was im- 
barked in, to pay the price, and to perform the repairs which 
were wanted; or, in other words, to apply that ſum- for Lord 
Colvill's proper uſe. Every circumſtance of the caſe concurs to 
ſhow, that a loan was not thereby intended; and the money be- 
ing ſo applied, no obligation can from thence ariſe againſt Lord 
Colvill, or his repreſentatives, to repay Wine ſum with or without 
intereſt. 

And therefore to conclude, it is hoped your Lordſhips will be of 
opinion, to ſuſtain the defence, and aſſoilzie. 


In reſpect whereof, GM. 82 
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ALEX, LOCK HART. 
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The Right Honourable Lady COLVILL. 


rr O LVI TI Doepoſition. 


Ompeared the Right Honourable Lady-dowager of Colvill, 
cited for the defenders; who being ſolemnly ſworn, &c. and 
being thown the extract of the receipt purſued on; and her Lady- 
{hip having read the ſame, and being defired to ſay what ſhe 
knows concerning the L. 1009 mentioned in that receipt, and the 


caule of granting the receipt, and all circumſtances having any re- 


lation to the ſame ; her Ladyſhip depones, That immediately after 
Lord Colvill's marriage with the deponent was agreed on, Lorc 

Colvill came to lay before her a ſtate of his fortune. After men- 
tioning what he was then poſſeſſed of, he ſaid, That General Col- 
vill had given him repeated aſlurances, that he (his Lordſhip) was 
to be his heir; and beſides, had given him authority to ſay to any 
lady to whom he ſhould make his addreſſes, that he was to ſettle 
on him at his marriage the ſum of L. 8000, which was only to be 
payable at the General's deceafe, except the fam of IL. 1000 which he 
was to give his Lordſhip on the day of his marriage, to help to purchaſe 
a houſe, that he (his Lordſhip) might not be obliged to raite much 
of his own money out of the funds for that purpoſe. Deponec, 
That after my Lord left her Ladythip, General Colvill came to her, 
and intreated her not to delay my Lord's marriage and hers for 
the forms of ſettlements ; that my Lord and he were both honeſt 
men, and ſhe might truſt them. And depones, That at the Gene- 
ral's requeſt, the married without the form of any contract. That 
a few days after the marriage, my Lord made a purchaſe of his 
houſe at Drumſheugh, and agreed to pay the purchaſe-money at 
the Martinmas following: That ſome days before that term, my 
Lord told her Ladyſhip, that he afred General Coluill if the I. 1000 
2as ready : That the General made an apology for not paying the 
whole at that time, and ſaid, he would then give L. 600, and 
would endeavour to pay the remainder ſoon, probably at the 
Chriſtmas following. Depones, That ſome time in the ſpring fol- 
lowing, my Lord came to her Ladyſhip with a paper in his hand, 
which he ſaid he had juſt ſhown to General Colvill, and deſired 
her to peruſe it: That it was a ſcroll or ſketch of a contract of 
marriage betwixt my Lord and my Lady: That my Lord had 
been informed, the laws of this country made a contract ne- 


ceſſary 
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ceſſary to prevent trouble: That my Lord ſaid, he had conſulted 
with General Colvill about making a proper ſettlement on her 
Ladyſhip, and that the General had advited him to give her Lady- 
ſhip an annuity of L. 200 a-year: That my Lord had added the 
liferent of his houſe at Drumſheugh, furniture, &c.: That my 
Lord ſaid, when he thowed the ſketch to the General, that he 
found fault with the additional articles; becauſe, as my Lord poſ- 
ſeſled no other houſe, he thought he onght to leave that to the 
heir of his family; and uſed many arguments to pertuade my 
Lord to eraſe theſe articles: That when the General found that 
his arguments did not avail, he then ſaid, that my Lord had for- 
got that he the General had ſome property in that houſe : That 
my Lord ſaid, he was much ſurpriſed ; and aſked the General, if 
he meant the L. 1000 of which he paid him part; that my Lord 
would repay that money, or add a clauſe to his will, that it ſhould 
be repaid the General; but the General would not conſent to ei- 
ther of theſe : That my Lord expreſſed to her Ladyſhip his ex- 
treme ſurpriſe at what the General had ſaid ; becauſe, from the 
day of his marriage, he had conſidered that L. 1000 as his abſolute pro- 
perty, it having been ſo often promiſed him. Depones, That in ſummer 
following, my Lord often remarked to her Ladyſhip, with much 
regret, that there was a great change in the General's behaviour 
to him: That ſhe ſaid to my Lord one day, that ſhe attributed it 
to my Lord's perſiſting in his reſolution of ſettling his houſe upon 
her Ladyſhip againſt the General's inclination ; and that ſhe there- 
fore intreated my Lord to cauſe the marriage- contract be made 
out exactly in the terms which the General had propoſed, which 
ſhe thought was the molt likely meaſure to bring the General back 
to his wonted good humour : That my Lord agreed to this, and 
went directly to General Colvill, and informed him, that thoſe 
articles to which he had objected, were to be omitted in the con- 
tract, at her Ladyſhip's particular deſire. And depones, That my 
Lord, after returning from the General, acquainted her Ladyſhip 
of what had ſo paſſed betwixt him and the General. Depones, 
That a few days after that, my Lord came to her, ſeemingly in 
much emotion, and told her, that an extraordinary ſcene had paſ- 
ſed betwixt General Colvill and him; that the General had ſhown 


* a banker's note for L. 400, which he was to give my Lord in 
H full 
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full of the L. 1000 ; but ſaid, it was neceſſary my Lord ſhould 
firſt cauſe Mr Ferguſon make out ſome ſort of ſecurity for the 
whole L. 1000 on the houſe at Drumſheugh, which my Lord had 
purchaſed : That my Lord told her, that he was ſurpriſed and ir- 
ritated at the propoſal, and that he refuſed it with much warmth ; 
that he had been led on to uſe many paſſionate expreſſions; a- 
mongſt others, he had ſaid to the General, That he was ſorry to 
find this was the reſult of all the General's promiſes to him : That 
my Lord regretted to her Ladyſhip that he had ſo far loſt his tem- 
per, as the General was quite calm; but when he reflected on 
the promiſes which General Colvill had repeated to him for ſeve- 
ral years, to induce his Lordthip to marry, he thought it hard, 
that now when he was married, and had, to oblige General Col- 
vill, quitted his profeſſion, and ſettled in this country, that all the 
Genezal' s engagements to him {ſhould be forgot; and lamented 
the change of the General's affection to him, which he did to her 
Ladyſhip 3 in very ſtrong terms : Thar he told her, that he was de- 
termined to repay the money directly, for he was under no neceſ- 
ſity of borrowing, and hated to be in debt: That her Ladyſhip 
thought, that if my Lord returned the money in anger, it might 
7 be the cauſe of a quarrel betwixt the General and him; and there- 
| | fore endeavoured to diſſuade him from it, and adviſed him rather 
| to give ſome kind of receipt for the money ; and her Ladyſhip at 
4 laſt ſucceeded: That his Lordſhip firſt intended to give a receipt 
4 to the General, acknowledging, that he had got from him L. 1000, 
| according to his promiſe ; but on cooler reflection, he altered his 
j purpoſe : That his Lordſhip told her next day, that he had wrote 
k two receipts ; that they were not in the form of a bill or promiſ- 
ſory note; for, as he had not borrowed the money, he did not 
think 1t juſt that it ſhould bear intereſt ; thar he had wrote them 
in ſuch a ſtyle, that they might either be confidered as an acknow- 
ledgement that he had received the L. 1000 which was promiſed 
him, and which, as her Ladyſhip mentioned before, was to make 
2 part of the L. 8000 which the General had engaged to ſettle on 
him; or that it (the receipt) might ſerve as a voucher to General 
9 Colvill to recover the money, / he could think himſelf at liberty to 
\# demand repayment of it. And depones, That in many after converſa- 
tions her Ladyſhip underſtood from my Lord, that he meant. that 


ther ęceipt for the L. 1000 ſhould be a ſufficient voucher to enable 
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the General to recover the L. 1000, he thought himſelf at liberty to 
demand it. Depones, That with regard to the two receipts before 
mentioned, my Lord informed her Ladyſhip, that the one ſimply 
mentioned the ſum received, the other mentioned the purpoſe for 
which it was given, or intended to be applied: That my Lord 
informed her Ladyſhip, he gave the General the firſt of the two 
receipts, being that which was conceived in general terms; and 
as the General made no objections to it, he did not ſhow him the 
other. Depones, That ſhe has told the ſubſtance of all the conver- 
ſation ſhe had with his Lordſhip on that ſubject. Depones, That 
ſhe never had any converſation with General Colvill on theſe 
matters, till after my Lord's deceaſe : That ſhe has had occaſion 
to mention ſince to the General the circumſtances above deponed 
to ; particularly when it was firſt propeſed to call for her Lady- 
{hip's evidence in this affair, as ſhe thought ſome of theſe parti- 
culars might be diſagreeable to the General to be publiſhed, ſhe 
told to him all ſhe has declared as above, that he might conſider 
whether it was beſt for him to object to her evidence, or admit of 
it. Being interrogate on the part of General Coluill, who was preſent, 
depones, That ſome months before her Ladyſhip's emarriage with 
Lord Colvill was talked of, my Lord told her, that he had looked 
at a houſe. at Drumſheugh, which the General and he had 
thoughts of making a joint purchaſe of, if they remained in Scot- 
land : That my Lord had made a calculation, that they might 
_ purchaſe it, repair and furniſh it, in a manner ſufficient for two 
bachelors, for the ſum of L. 2000, or thereabouts ; but, upon my 
Lord's marriage, ſhe underſtood, that my Lord made the purchaſe for 
himſelf, as he was to enlarge his plan ; and told her, that he was 
to lay out the money which he thought he was to recerve from General 
Colwill in a preſent, for part of that purchaſe, and that my Lord al- 
"ways afterwards mentioned the honſe to her as his ſole property; be- 
| fides, as ſhe knew that my Lord advanced all the money for pur- 
chaſing, repairing, and furniſhing the houſe, except the L. 1000 
above mentioned ; and that the money paid to tradeſmen, or 
owing to them by my Lord, exceeded L. 4000, as ſhe thinks, 
therefore ſhe could not conſider the General as joint proprietor. 
And depones, That as, at the time of my Lord's illneſs, there was 


a number of accounts owing, for which the tradeſmen were cla- 
_ nl morous, 


| 


CS 
morous, and as it was improper to trouble my Lord about them 
at that time, ihe gave the moſt material of theſe accounts to the 
General, in hopes he would have offered money for paying them; 
which he did not, although my Lord had already paid out above 
L. 2000 ; ſhe therefore could not conſider the General as a joint 
proprietor. Deponcs, That my Lord's brother, now Lord Colvill, 
had offered, on the forefaid occaſion, to advance money for the 
payment of the tradeſinen : That, upon my Lord's recovery, ſhe 
told him, in preſence of Mr Colvill, now Lord Colvill, the offer 
he had made; and Mr Colvill upon that remarked, that he had 
been much ſurpriſed that the General had not offered to advance 


the money; as my Lord and he lived together, he imagined the 


expence of the houſe had been equally paid by them: my Lord 
replied, That ſo far from the General's bearing an equal ſhare in 
the expence, that L. 1000, which my Lord had-underſtood the 
General had made him a preſent of to help to purchaſe the houſe, 
in conſequence of a promiſe, the General had fince demanded his 
receipt for; and as he had granted it, he could not think that 
the General had borne any part of the expence of the Bauen 


And this is truth, Oc. 
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